CCASE:
SOL (MSHA) V. WALLACE
DDATE:
19940831
TTEXT:



~1889
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SECRETARY OF LABOR, : CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 92-435-M

Petitioner : A.C. No. 45-03085-05507

: Docket No. WEST 92-734-M
V. : A. C. No. 45-03085-05508

Docket No. WEST 93-24-M
A.C. No. 45-03085-05509
WALLACE BROTHERS, | NC., :
Respondent : Docket No. WEST 93-594-M
: A.C. No. 45-03085-05510

VWal | ace Portabl e Crusher #1

DECI SI ON

Appear ances: Jay A. WIlianmson, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Seattle, WAashington,
for Petitioner;

James A. Nelson, Esq., Tol edo, Washi ngton
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration (MSHA), charges Respondent Wall ace Broth-
ers, Incorporated ("Wallace") with violating safety regul ati ons
promul gat ed under the Federal Mne Safety and Health Act, 30
U.S.C. 0801, et seq. (the "Act").

A hearing was held in Seattle, Washington. The parties
filed post-trial briefs.

JURI SDI CTI ONAL
Threshol d | ssues
Wal | ace owns and operates a portable crusher. Wallace also
owns a rock pit located along the Cowmitz River, a few mles

sout h of Tol edo, Washington. Crushing operations take place at
this pit intermittently, and may |ast for one or two weeks, or
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may extend up to two or three nonths, depending upon whet her they
are stockpiling the crushed rock or crushing for a specific job
The majority of the crushing operations take place at various
rock pits owned by the Federal Governnment, the state of Wshing-
ton, individual counties, or private individuals. Wllace bids
on contracts, either as a prinme contractor or sub-contractor, on
contracts where rock is needed to build | ogging roads on govern-
ment property, both federal and state; on tinber conpany proper-
ty; state and | ocal road construction projects; and various other
j obs where crushed rock is needed. The length of time Wallace
spends at each | ocation depends upon the amount and type of rock
produced, and varies fromtwo or three days to several nonths.
The size of the crew used in operating the crusher is normally

t hree nen.

In this case, Wallace raises the issue of whether its port-
able crusher is a mne within the neaning of Section 3(h)(1)(c)
of the Act. The equi pnent crushes the rock taken fromthe pit.
After being crushed, the rock is then taken several hundred yards
to an asphalt plant to be further processed.

Dl SCUSSI ON
Section 3(h)(1) of the Act defines a "coal or other mne" as

(A) an area of land fromwhich mnerals are
extracted in nonliquid formor, if in liquid
form are extracted with workers underground;
(B) private ways and roads appurtenant to
such area, and (C) |ands, excavations, under-
ground passageways, shafts, slopes, tunnels
and working structures, facilities, equip-
ment, machi nes, tools, or other property,

i ncl udi ng i npoundnents, retention dans, and
tailing ponds, on the surface or underground,
used in, or to be used in, or resulting from
the work of extracting such minerals from
their natural deposits in nonliquid form or
if inliquid form wth workers underground,
or used in, or to be used in, the mlling of
such minerals, or the work of preparing coa
or other mnerals, and includes custom coa
facilities.

The definition is not Iimted to an area of land from which
m nerals are extracted but, as is noted, it also includes facili-
ties, equi pment, machines, tools, and other property used in the
extraction of mnerals fromtheir natural deposits and in the
mlling or preparation of the mnerals. See, e.g., Donovan v.
Carolina Stalite Co., 734 F.2d 1547 (D.C. Cir. 1984); diver M
Elam Jr. Co., 4 FMSHRC 5 (January 1982). |In determ ning cover-
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age, we nust give effect to Congress's clear intention in the

M ne Act, discerned from"text, structure, and |egislative his-
tory." Coal Enploynent Project v. Dole, 889 F.2d 1127, 1131
(D.C. Cir. 1989). Congress determned to regulate all mining
activity. The Senate Committee stated that "what is considered
to be a mne and to be regul ated under this Act [shall] be given
the broadest possible interpretation, and ... doubts [shall] be
resolved in favor of inclusion of a facility within the coverage
of the Act." S. Rep. No. 181, 95th Cong., 1st Sess. 14 (1977),
reprinted in Senate Subcommittee on Labor, Committee on Human
Resources, 95th Cong., 2d Sess., Legislative History of the
Federal M ne Safety and Health Act of 1977, at 602 (1978).

This broad interpretati on has been adopted by the courts.
See, e.g., Carolina Stalite Co., supra at 1554. The definition
of "coal or other m ne" has been applied to a broad variety of
facilities that are not "an area of |land fromwhich mnerals are
extracted." See, e.g., Harman M ning Corp. v. FMSHRC, 671 F.2d
794 (4th Cir. 1981) (operator |oaded previously extracted and
prepared coal onto railroad cars for transportation); Stoudt's
Ferry, 602 F.2d 589 (3d Cir. 1979) (operator separated sand and
gravel from material that has been dredged froma river by the
Commonweal t h of Pennsylvania); Carolina Stalite, supra at 1547
(D.C. Cir. 1984) (operator heated previously mned slate in a
rotary kiln to create a |lightweight material used in making
concrete bl ocks.

In a recent case, Comm ssion Judge August F. Cetti held that
the portable crusher cited by MSHA and used to crush rock into
smal | er usable sizes "is properly characterized as the "work of
preparing coal or other minerals. Fred Knobel, 15 FMSHRC 742,

744 (April 1993).

The fact that the rock, after being crushed, is renoved to
an asphalt plant several hundred yards away to be further proc-
essed does not avoid the initial coverage of the M ne Act.

WAl | ace's objections to MSHA's jurisdiction are REJECTED.
Docket No. WEST 93-24-M
Citation No. 3924000

This citation alleges a non-S&S violation of 30 CF.R
0 56.18002. The citation reads
FOOTNOTE 1

The regul ati on provides:

0 56.18002 Exam nation of working places.

(a) A conmpetent person designated by the
operator shall exam ne each working place at
| east once each shift for conditions which
may adversely affect safety and health. The
operator shall pronptly initiate appropriate



action to correct such conditions.

(b) A record that such exam nations were
conducted shall be kept by the operator for a
peri od of one year, and shall be made avail -
able for review by the Secretary or his
aut horized representati ve.

(c) I'n addition, conditions that may pre-
sent an imm nent danger which are noted by
t he person conducting the exam nati on shal
be brought to the inmrediate attention of the
operator who shall withdraw all persons from
the area affected (except persons referred to
in section 104(c) of the Federal M ne Safety
and Health Act of 1977) until the danger is
abat ed.
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A person designated by the operator was not
exam ni ng each working place at |east once a
shift for conditions which may adversely af-
fect safety or health. A record of such ex-
anm nati ons was not kept at the plant.

The Evi dence

VWhen MSHA | nspector Pederson initiated his inspection on
July 21, he requested to see the records relating to an exanmi na-
tion of working places kept by the operator pursuant to
O 56.18002. (Tr. 129, 134). Foreman Dan Fischer said the area
had been exam ned and records kept but such records were at hone
or in his truck. (Tr. 130).

The Inspector gave the operator the chance to produce the
records until the time he ended the inspection. Wen the records
were not produced, |nspector Pederson issued a citation. (Tr.
131, 132, 354-355). The Inspector also informed the foreman that
if the records were produced at a |ater date, he would vacate the
citation. (Tr. 132). The foreman did not recall this offer but
I credit the Inspector's version since his recollection is
confirmed by his notes. (Tr. 534, 552). In any event, the
records were never produced even at the time of the hearing.

(Tr. 132, 550, 552).
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Di scussi on

I find that Respondent's crusher foreman Dan Fisher, a com

pet ent person designated by the operator, exam ned the working
pl aces. (Tr. 515, 546-547).

However, Section 56.18002(b) requires that the record of
such exam nati ons be nmade avail able for review by the | nspector
Since the records were not avail able for review, Citation No.
3924000 should be affirmed and a penalty assessed.

Docket No. WEST 93-435-M
Citation No. 3640530

This citation alleges a non-S&S violation of 30 CF.R
0 56.1000. The citation reads

The nmine operator failed to notify MSHA field
of fice of the opening and closing and the |o-
cation of their portable crushing operation.
The operator in the past has noved to severa
| ocations and never inforned MSHA of the ap-
proxi mat e openi ng and cl osi ng dates or the
| ocation as required by the standard. (Ex.
P-3).

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

FOOTNOTE 2

The regul ati on provides:

0 56.1000 Notification of comrencenent of
operations and cl osing of m nes.

The owner, operator, or person in charge of
any nmetal and nonnmetal mnine shall notify the
nearest M ne Safety and Health Admi nistration
and Metal and Nonnetal M ne Safety and Health
Subdi strict O fice before starting opera-
tions, of the approximte or actual date mne
operation will commence. The notification
shall include the mne name, |ocation, the
conpany name, mailing address, person in
charge, and whether operations will be con-
tinuous or intermttent.

When any nmine is closed, the person in
charge shall notify the nearest subdistrict
of fice as provi ded above and indicate whether
the closure is tenporary or permanent.
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Wth respect to this citation, Wallace renews its objections
previ ously considered under "Threshold |Issues.” The sane rulings

apply.

Wal | ace al so asserts that which constitutes a "m ne openi ng”
and "mne closing”" is a matter left to the owner, operator, or
person in charge of a nmetal and nonnetal m ne.

| disagree. Section 56.1000 requires that MSHA be notified
"before starting operations.” Further, MSHA shall be notified
"when any mne is closed."”

In reply to Wal |l ace' s questions: The regul ations are ex-
plicit. A portable crusher such as the Wall ace crusher is
required to report to the nearest MSHA office each tinme it noves
fromone open pit (mne) to another open pit (mne). This is
true regardl ess of the nunber of tines the crusher noves each
year.

On the nerits, Wallace urges there is anple evidence to
prove that its Crusher No. 1 did report to MSHA whenever it noved
fromone pit to another. | disagree. The citation in issue here
was issued pursuant to an audit initiated on April 25, 1991, and
concluded on May 1, 1991. An audit conducted by MSHA revi ews
various forms required to be kept by an operator subject to the
Mne Act. (Tr. 29-30, 54).

I nspect or Pederson testified in detail as to how notifica-
tions are handled in the MSHA field office. (Tr. 39-40, 204,
363-363) .

The Secretary argues that since the notification formis not
in the permanent file or the Inspector's file of the MSHA (Bel -
| evue) office, then no such notification was sent.

Di scussi on

In resolving these issues, | conclude Wallace did not file
the requisite notices with the MSHA office. M. Wallace, in a
di scussion with the Inspector, stated that "he did not have tine
to go making out all kinds of paperwork." He just did "not want
to bother with it." (Tr. 33). M. Willace testified at length
in the hearing but no evidence was offered to rebut his
statements.

It is further apparent fromeven a casual reading of the
transcript that M. Wallace relies to a | arge degree on his

accountants. It is accordingly significant that when counsel for
t he conpany searched the accounting records, he found no notifi-
cation to MSHA. (Tr. 249). |In addition, no one protested on

behal f of the conpany when the citation was originally issued.
(Tr. 33, 492-493).
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Finally, the conpany accountant, M. Cournyer, agrees the
MSHA forms (Ex. R-2, R-3,and R-4) were not used until after the
May 1, 1991, audit. (Tr. 249-250).

Notification required by MSHA can be inportant as it my
relate to safety nmatters as well as term nation of outstanding
vi ol ati ons.

In sum Citation No. 3640530 should be affirned and a pen-
alty assessed.

Docket No. WEST 93-594-M
Citation No. 3923999

This citation alleges a non-S&S violation of 30 CF.R
0 56.12028. The citation reads

The operator did not have a continuity and
resi stance of the grounding systemtested and
a record kept of such a test. This test
woul d assure that a ground path for fault
current was intact.

The Evi dence

I nspect or Pederson requested a copy of the operator's
electrical testing records from Foreman Dan Fisher. Specifi -
cally, he requested a copy of the continuity and resistance of
the plant's electrical system (Tr. 135, 136).

The purpose of these tests is to assure the operator and any
of his enployees that the integrity of his electrical cables, the
FOOTNOTE 3

The regul ati on provides:

0 56.12028 Testing groundi ng systens.

Continuity and resistance of groundi ng
systens shall be tested i mediately after
installation, repair, and nodification; and
annual ly thereafter. A record of the re-
si stance measured during the nost recent
tests shall be nmade avail able on a request
by the Secretary or his duly authorized
representative.
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Wi ring connections, and the power systemitself, is safely in-
stalled. |If a fault occurred, a full current would have a pl ace
to return to the generator via the equi pment ground conduct or
(Tr. 136; Ex. P-15).

M. Fischer said he did not have any records at all

I nspect or Pederson found not hing hazardous with the system
when he tested it. (Tr. 138).

Di scussi on

Wal l ace, in its brief, raises the defense that it actually
conducted the systens tests and nerely failed to maintain a
record of the nost recent tests.

Wal | ace's argunent lacks merit. The regulation provides
that a "record of the nobst recent tests shall be nade avail abl e
on a request by the Secretary or his duly authorized representa-
tive." Since the record was not nmade available, this citation
shoul d be affirned.

An appropriate penalty will be discussed hereafter
Docket No. WEST 93-594-M
Citation No.4127301

This citation alleges a non-S&S violation of 30 C.F.R
O 56. 14107(a). The citation reads
= o el A G e e e O L B L SO
FOOTNOTE 4

The regul ati on provides:

0 56.14107 Moving nachi ne parts.

(a) Moving machine parts shall be guarded
to protect persons from contacting gears,
sprockets, chains, drive, head, tail, and
takeup pul l eys, flywheels, couplings, shafts,
fan bl ades, and simlar noving parts that can
cause injury.

(b) Guards shall not be required where the
exposed nmoving parts are at |east seven feet
away from wal ki ng or working surfaces.
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Two idler pulleys on the transfer conveyor
return belt, between the shaker screen and
conveyer to |oad out bunker and one side of
the self-cleaning tail pulley opening, did
not have guards installed to prevent inciden-
tal contact. No foot-traffic was observed
within area during operations.

Di scussi on

The issue presented here by Respondent is whether the
exposed noving parts were within seven feet of the working
surfaces.

| am persuaded here by Inspector Pederson's detail ed de-
scription of the unguarded tail pulley and idler rollers. These
were not guarded on the open side where a person could be ex-
posed. Further, the tail pulley was about a foot off the ground.
There were al so additional unguarded parts 3.5 to 4 feet off the
ground. (Tr. 141-149). Exhibit P-16 is a drawing (not to scale)
illustrating the conveyor

On the other hand, M. Wallace did not know which pulleys
the Inspector was testifying about. (Tr. 505). |In addition, he
did not know if the tail pulley had a guard on it. (Tr. 506-
507).

As a result of the above evidence, | am not persuaded by
M. Wallace's testinmony that the return roller on the belt was
"right close to seven or maybe over a little bit [above]."
(Tr. 446).

Citation No. 4127301 should be affirmed and penalty
assessed.

Docket No. WEST 93-594-M
Citation No. 4127302

This citation alleges an S&S violation of 30 C F. R
0 56.11027. Prior to the hearing, the Secretary nodified th
= o e DL RN b e LIl L
FOOTNOTE 5

The regul ati on provides:

0 56.11027 Scaffolds and working pl atforns.

Scaf fol ds and working platfornms shall be of
substantial construction and provided with
handrails and nai ntained in good condition.
Fl oor boards shall be laid properly and the
scaffol ds and working platforns shall not be
overl oaded. Working platforns shall be pro-
vided with toeboards when necessary.



~1898
citation to allege a violation of 30 C.F.R [0 56.11002, which
provi des:

0 56.11002 Handrails and toeboards.

Crossovers, elevated wal kways, el evated
ranps, and stairways shall be of substantia
construction provided with handrails, and
mai ntai ned in good condition. Were neces-
sary, toeboards shall be provided.

Di scussi on

Leave to anend "shall be freely given when justice so
requires." Foman v. Davis, 371 U S. 178, 182, 82 S. Ct. 227.9
L. Ed 2d 222 (1962). Rule 15(a) FRCP; Cyprus Enpire, 12 FMSHRC
911, 916 (May 1990).

On the record here it is clear that a portion of the railing
was missing fromthe side of the dragline. It is uncontroverted
that the wal kway was used by the operator of the dragline to go
to the engi ne conpartnent of the crane. (See Ex. R-5 through
R-10). The wal kway itself was 15 feet long and 6 feet of it
| acked a railing. The wal kway was five to seven feet above the
ground. If a person were to fall, he was on the exposed side and
could fall to the ground. (Tr. 155-158, 322, 337, 435-455, 508-
509). (See Exhibit R-5 nmarked to show m ssing rail.)

The principal focus of Respondent's argunent (Brief, pp. 26,
27) is that no violation of 30 C.F.R 0O 56.11002 has been
est abl i shed.

Wal | ace argues the dragline violation does not cone within
0 56.11002. Contrary to this view, O 56.11002 is explicable if

the facts fall within the prohibition of the regulation. 1In this
case, the dragline operator used the wal kway to service the en-
gine. In this situation, he was exposed to the hazard.

Wal | ace al so argues the wal kway | ocated at |east five feet
above the ground is not "elevated" within the meani ng of 30
C.F.R 0 56.11002.
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The Code of Federal Regul ati ons does not define "elevated."
Accordingly, it is appropriate to consider the dictionary
definition:

"El evated" 1. raise up above the ground or
ot her surface [an highway]. Webster's New
Col l egiate Dictionary, 1979 at 365.

Wal | ace further argues that the section of the m ssing
guardrail was not along the path used by the dragline operator to
reach to the engine conpartnment. (Tr. 451-451). Rather, it is
argued that M. Wallace correctly stated the evidence when he
testified "and, when you got the door open, the door covers the
end of it where you can't fall off it either.” (Tr. 454).

| reject this argument. Exhibit R 5 shows the portion of
the rail that was missing. A door could not cover such an area.

WAl | ace further argues any violation of Citation 4127302 is
not "significant and substantial."”

A "significant and substantial” violation is described in
Section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause

and effect of a coal or other nmne safety or health hazard." 30
C.F.R 0814(d)(1). A wviolation is properly designated signifi-
cant and substantial "if, based upon the particular facts sur-

roundi ng the violation there exists a reasonable |ikelihood that
the hazard contributed to will result in an injury or illness of
a reasonably serious nature."” Cenent Division, National Gypsum

Co., 3 FMBHRC 822, 825) (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssi on expl ai ned:

In order to establish that a violation of a
mandatory safety standard is significant and
substanti al under National Gypsumthe Secre-
tary of Labor nmust prove: (1) the underlying
violation of a mandatory safety standard; (2)
a discrete safety hazard--that is, a nmeasure
of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that

the hazard contributed to will result in an
injury;, and (4) a reasonable |ikelihood that
the injury in question will be of a reason-

ably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated:
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We have explained further that the third ele-
ment of the Mathies formula "requires that
the Secretary establish a reasonable |ikeli-
hood that the hazard contributed to will
result in an event in which there is an in-
jury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). (Enphasis in original.)

The question of whether any particular violation is S&S nust
be based on the particular facts surrounding the violation. Sec-
retary of Labor v. Texasgulf, Inc., 10 FMSHRC 498 (April 1988);
Youghi ogheny and Chi o Coal Conpany, 9 FMSHRC 2007 (December
1987). In addition, any determ nation of the significant nature
of a violation nmust be made in the context of continued normal
m ning operations. National Gypsum supra, at 329. Hal fway,
Inc., 9 FMSHRC 8, 12 (January 1986); U S. Steel Mning Co., 7
FMSHRC supra, at 1130 (August 1985).

Concerning the S&S designation: it is clear that there was
an underlying violation of 30 C.F. R [ 56.11002. A neasure of
danger, i.e., the violation contributed to the discrete hazard of

falling off the wal kway to the ground bel ow, a distance of five
to seven feet. (Tr. 157-158). The unrebutted testinony of In-
spector Pederson that the injuries reasonably likely to occur
were there to be a fall, would be a broken ankle, broken |eg,
broken back, sprains or bruises - all reasonably serious injur-
ies. (Tr. 164-165).

Finally, the remaining issue is the third paragraph of the
Mat hi es fornul ation.

I nspect or Pederson observed that handrails prevent a person
fromfalling off the platformwhere a worker could | ose his bal -
ance and fall. (Tr. 160-161). G ven the fact that there was a
six-foot length of wal kway |acking a handrail worsens this poten-
tial since if a worker stumbled, there would be nothing he could
reach to prevent the fall. (Tr. 161, 164). |In addition, there
was no planking along the entire route. The lack of planking
increases the likelihood of falling. The dragline was being
operated near water. Material or water on the wal kway coul d make
normal usage slippery. (Tr. 325-326).

The evi dence establishes the wal kway is used each day the
mne is in operation. (Tr. 160, 459, 508).

The record establishes that there was a reasonable likeli-
hood of an injury when viewed in the context of continued mning
operations.

For the above reasons, the citation and the S&S designation
shoul d be affirnmed.
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Docket No. WEST 93-734-M

Citation No. 3640554
This citation alleges a non-S&S violation of 30 CF. R
0 56.5050(b). The citation reads
On day shift 5/29/91, the primary crusher

operator's exposure to m xed noise levels
_exceeded unity (1009 Dby 1.6776 tines

FOOTNOTE 6
The regul ati on provides:

PERM SSI BLE NO SE EXPOSURES

Sound
l eve

Durati on per day, hours of exposure dBA

sl ow

response
B 90
B 92
A 95

PERM SSI BLE NO SE EXPOSURES- - CONTI NUED
Sound
| eve

Duration per day, hours of exposure dBA

sl ow

response
e 97
Lo 100
1 4 2. 102
L 105
1 2. 110
1/4 or 1 ess...... . 115

0 56.5050 Exposure limts for noise.

(b) When enpl oyees' exposure exceeds that
listed in the above table, feasible adm n-
istrative or engineering controls shall be
utilized. If such controls fail to reduce
exposure to within permssible |evels, per-
sonal protection equipnent shall be provided
and used to reduce sound levels within the
| evel s of the table.
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(167.76% as neasured with a Quest dosineter
This is equivalent to an 8-hour exposure to
92.8 dBA. Personal hearing protection was
bei ng worn. Feasi bl e engi neering or adm n-
istrative controls were not being utilized to
elimnate the need for hearing protection.

The Evi dence

On May 29, 1991, MSHA's I nspector Pederson neasured the
noi se | evel on Respondent's portable crusher while it was
processi ng sand and gravel. (Tr. 68-70, 368-371).

The I nspector placed the mcrophone of the dosineter on the
| apel of the crusher operator in a nmanner consistent with his
training as provided by MSHA and the ANSI standards. (Tr. 75,
374-375).

The dosi neter had been properly calibrated as of March 27,
1991. (Tr. 76-79, 301-303, 375). The calibrator used by the
I nspector had al so been properly calibrated. (Tr. 85; Ex. P-8).
After the inspection, the calibration was rechecked and found to
be accurate. (Tr. 91).

The crusher operator wore the dosimeter from approximtely
7:30 a.m wuntil 4:30 p.m. (Tr. 93). This tinme period included
two hours when the crusher was not operating. (Tr. 92, 94-95,
300).

The noi se | evel on Charles Warner, the crusher operator
measured 173.41 percent. (Ex. P-6). This |evel of exposure
exceeded permi ssible levels in 30 CF. R 0O 56.5050 despite the
two hours of down tinme. (Tr. 97). |In addition, the readi ng was
consistent with the spot readings obtained fromthe sound | eve
meter. (Tr. 97-98).

Di scussi on

Wal | ace offered no contrary evidence as to the noise |evels.
However, Respondent argues it satisfies the requirements of the
regul ati on by having the operator wear personal hearing protec-
tion even if feasible admnistrative or engineering controls
exi st which are not utilized by the operator

Wal | ace's argunents lack nmerit. The plain wording of Sec-
tion 56.5050(b) requires that when exposure to enpl oyees exceeds
perm ssible limts, feasible adm nistrative or engineering con-
trols shall be utilized. 1In addition, if such controls are in-
adequate, then personal protective equi pment is the option
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Wal | ace al so clains the above ruling denies equal pro-
tection of the law since, in effect, it cannot use persona
protective equi pment ahead of feasible adm nistrative or engi-
neering controls as provided in 30 CF.R [0 71.805 relating to
coal m nes.

I am not persuaded by the operator's claim Section
71.805(2)(ii) [relating to coal mnes] nerely directs that
personal protective devices shall be made available to miners.
VWhen the coal operator files a plan with MSHA, Section
71.805(2)(iv) requires that MSHA be advised of "adm nistrative
and engineering controls that it [the operator] has instituted to
assure conpliance with the standard."”

| believe the parallel regulations basically set the sane
requi renents.

Wal | ace al so raises the issue of whether feasible engi-
neering controls exist which could be used to reduce the noise
exposure to the operator of the primary crusher to within per-
mssible limts. |In Callahan Industries, Inc., 5 FMSHRC 1900
(Novenber 1983), a | eading Comr ssion decision, it was held that
economi c as well as technol ogi cal factors nmust be taken into
account in determ ning whether a noise control is "feasible"
under the standard. However, the Conmi ssion specifically re-
jected a "cost-benefit analysis" in determ ning whether noise
control is required.

The evidence here shows that Inspector Pederson, an MSHA
I nspector for 17 years, has inspected hundreds of portable
crushers. The Inspector identified the main source of noise as
that coming fromthe jaw crusher. (Tr. 101).

MSHA found that the nost effective and frequently used noise
control for enpl oyees operating such a crusher is an acoustically
treated control booth. (Ex. P-9). 1In the Inspector's opinion,
the noi se | evel experienced by the operator could easily have
been reduced 10 decibels in this case. (Tr. 113-114). The In-
spector estimted the cost of building such a booth to be about
$2, 000. 00.

Wal | ace's own wi tnesses indicated there was a reduction of
al nost ei ght deci bels through the use of a booth. The cost
estimated by the witness was $2,410.00. (Tr. 116, 411-412).

The evidence clearly establishes that econonically and
technol ogically feasible controls exist that would bring the
noi se exposure of the crusher operator to | evels below the
maxi mum specified in 30 C.F. R 0O 56.5050.

Citation No. 3640554 shoul d be AFFI RVED.
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Civil Penalties

Section 110(i) of the Act, 30 U S.C. O 820(i), nandates
several criteria to be used in assessing civil penalties.

Wal | ace appears to be a small operator. |In addition, there
is no evidence concerning the operator's financial condition. 1In
the absence of any facts to the contrary, | find that the paynent
of penalties will not cause the operator to discontinue its busi-
ness. Asphalt, Incorporated, 15 FMSHRC 2206 (COctober 1993);
Associated Drilling, Inc., 3 IBVA 164 (1974); Buffalo Mning Co.,
2 I BVA 226 (1973).

The operator has an excellent prior history with a total of
only six violations from May 29, 1989. (Exs. P-12, P-13).

The operator was negligent since it should have known of its
obligation to conply with the various regul ations.

While the gravity for the single S&S violation is high, the
gravity is low for the reporting violations. | further consider
t he nmovi ng machi ne parts violation (No. 4127301) to be
"nmoderate. "

Wal | ace denpnstrated statutory good faith in attenpting to
achi eve pronpt abatenent of the violative conditions.

Considering all of the statutory criteria, | believe the
penalties set forth in the order of this decision are
appropri ate.

Accordingly, | enter the follow ng:

ORDER

1. Citation No. 3924000 is AFFIRMED and a civil penalty of
$50. 00 i s ASSESSED

2. Citation No. 3640530 is AFFIRMED and a civil penalty of
$20. 00 i s ASSESSED

3. Citation No. 3923999 is AFFIRMED and a civil penalty of
$50. 00 i s ASSESSED

4, Citation No. 4127301 is AFFIRMED and a civil penalty of
$50. 00 i s ASSESSED

5. Citation No. 4127302 is AFFIRMED and a civil penalty of
$100. 00 i s ASSESSED
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6. Citation No. 3640554 is AFFIRMED and a civil penalty of
$20. 00 i s ASSESSED.

John J. Morris

Adm ni strative Law Judge
Di stribution:
Jay Wl lianmson, Esq., Ofice of the Solicitor, U. S. Departnent of
Labor, 1111 Third Avenue, Suite 945, Seattle, WA 98101-3212
(Certified Mil)

Janes A. Nelson, Esqg., 205 Cowitz, P.O Box 878, Tol edo, WA
98591 (Certified Mil)
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